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Keep il Global 

Quantity Surveyors regularly face Global ClfJims. Richard Walms /ey discusses how they 
might be approached. 
Oisruption routinely occurs on construction conb'acts. yet it remains lhe most difficult head of daim for a 
contractor ta PfOve. Il Is !herefore no COIncîdence lha! contractors submit disruption daims on a global 
basis. A global claim represents a total sum claimed as a measure of Ioss for Iwo or more events, where no 
breakdown is provided for each individual event. The reasoning behind such an approach is that due to the 
complex nature of the project, it is impossible la disentangle each and every individual disruptive event. 

A global daim can be linked ta an absence of records. 

\Nhat Ihis means in most cases is there are incomplete records to prepare a particularised daim and the 
global approach is the only realistic alternative. 

Contractors will be aware that global daims re~nt high risk stralegy, even alJowing for the potential 
relaxations in John Doyle If Laing M~nagement. How then should a contractor prepare a disruption daim? 

Global daims carry risk and should be avoided. Inslead il is suggesled a conlractor should:-

• Break lhe claim down inio sensible smaller parts 
• Altempt to particularise those smaller parts. supportee! wherever possible by conlemporaneous records 

Altempt to show causalion, which is the applicalion of tact and common sense 

Make a raduction, 85 appropriate, for the contractors own culpabilily 
• If there is a balance of the daim remaining, a mini global daim, attertlll 10 eslablish a dominant cause 

where the employer IS culpable. 

The daim will have a better prospect of success \\!t1ere a genuine altempt MS been made to particularise, 
including a real istic acknowledgemenl of the contractors own culpabilities. 

If the conlractor chooses 10 submit a global disruption daim. 'Nhat approach s/iould the quanlily SlJrveyClr 
adopt? 

Il is inapP'"opriale in my view ln di!';miss the d aim solel,. due to an absence of a cause and effect analysis, This 
apploach is unrealistic in lha! it seeks to avoid the issue. Il may also place the employer in sorne difficu.1ty were 
the dispute to subsequently proceed to adjuécation, albitration or litigation. Whatlhen is the alternative? 

On the assumption that the conllactor was disrupted artsing from the actionslinactions of the employer, 1 would 
suggest Ihal Ihe quantily sur ... eyor attempts to estimala the contractor's enlillement. 

ln preparing such an estimala the Quantity sUNeyor. with the participation and project kf'lOlrNledge of the 
appropriate design and management team members. should attempl to identify the disruptive events. including 
acts of prevention. 
This will inevitably invo/ve a review of the key contemporaneous documents. 

Causation is the app#cation of facts and cornIllOn sense. 

The information could be incorporated inlo a schedule that summatises these events and attempls to estimale 
a Ioss or productivity. This n ay mean bunching' avents rather then the stringenl analysis of each evenl in 
isolation. 

The estimate will inevÎtably involve assumptions regarding gang sizes, th~ actual cost of those resources and a 
comparison, [f possible, with work carried out during non-disrupted working. The d ifficulty with many 
construdiorl COIlllè:lcls ÎS thal data 10 compare disl1Jptcd with normal WOIiting is often unavailab/s, unlike ~neillr 
construction proiects sudl as roads and pipelines wt1ere such a comparison may be easier. Nonelheless an 
attempt should be made. 

Il may be argued thallhe a~roach being suggested is inappropriale slnce il represenls the Quantity surveyor 
preparing the conlractor's daim. 1 would disagree. It is lt1e execution of the quantity surveyo(s Obligation 10 ad 
independentiy to value the \VOrk camed oui by the contraclor, of which disruption may be a part. 

1 do no! consider that a quantity sUNeyor can be ctiticised [f, in the absence of information from the contractor. 
a genuine attempt is macle 10 estimale the contractor's entilJemenl with the collaboration of the design and 
management l&am, 

This makes il ail Ihe more important for a conlraclor, who should have the informatiOfl, :0 prepare a daim in as 
much delail as possible. This should avoid the global approach wherever possible. 
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Being an Expert Witness 

Arlicle written by Iain Wishart, Managlng Director of G T Fairway, outlining the attr/butes 
required in an expert witness. 
One definiijon of an Expert Witness is someone who, through thelr qualifications or experlence ls recognlsed 
as proficient in their field and who agrees ta aet in a dispute between two or more parties. As the tille might 
Imply, the expert may eventually appear in a trial or hearing and give evidence relating to the matter in dispute. 
A slighlly more whimsical definilion of an expert wilness might be a masoehist who volunteers 10 subject 
Ihemselves to cross-examlnation. 

The expert provides a technieal expertise thatthe judge or arbitralor norma lly will nol have. If the expert does 
his or her job praperly, they will often be able to identity for the judge or arbitralor the important technical 
Issues Ihat neee!s ta be considered and provides their view as la how the judge or arbitralor should decide Ihe 
Issue. 

The first attribute required of an expert witness is thallhe persan should be proficient in their field. like Ihe 
World's favourite airline, mas! experts are self-sty lee! , but acœpted as expert Ihraugh theïr Iraining or 
professional skills and experience. There are however a number of recognised courses that provide training in 
Ihe skîl1s required. 

One or the other attributes required is the ability 10 be objective. Without Ihat sense of ObjecUvily. an expert 
ceases ta become independent and simply becomes a hired gun on behalf of their cl ient. If tha! happens, if the 
malter goes 10 a hearing the expert's testimony w11l be l ried, probably found wanting and discounted if nol entlrely 
disregardee!. 

1\ almast goes without saying thel an expert must lell the truth. If an expert does nat and he lies under oath, then 
not only will his evidence be tainted, but they may face criminal prosecution. 

The ability to communicate in simple language Is essential. Some months aga, 1 was listenlng la the Today 
prog ramme on the rad io. The feature was on the subject of enriched uranium. "What Is enriched uranium?" asked 
the interviewer. The reply was "Basically, its uranium thal's been enriehee!." ln the case of an expert witness, If he 
or she can't get their message across, then they will have failee! ln their task. Atthough, lawyers. judges and 
arbitralors are in the main highly Intelligent human belngs, they do not have the lechnical expertise of lhe expert 
and il is up ta the expert ta communicate in a language that olher people can understand . . 
Linked ta Ihe last point. is the ability to write in plain EngliSh. Il is normal practice for an expert la submit a report 
Ihat provides the Judge or arbltralor w ith the;r view. Il shOuld ldeally Pfovide the salient tacts relailng ta the 
expert's investigations, the facts that Ihey have uncoveree! and the conclusions drawn from the facts thal have 
been investigated. The opposing side's lawyers will read and the witness will probably be called upon ta give 
evldence and offer themselves up for cross-examination. 

What can the expert expect when finally they are called upon to glve evidence? If he or she Is to be 
cross-examined, they can expect la be interrogated fairly thoroughly. COI.Jnsel for the opposing side will attempt 10 
extract answers rrom the expert that will discredil or undermine something said in the expert's report and damage 
his or her clienls case. The expert shou ld nol attempt la second guess the opposing sides Counsel but should 
answer ail questions truthfully and objectiveiy even if the answer may give the appearance of damaging their own 
client's case. Any attempt at evaslon or abfuscatian will merely pastpone the point at which Counsel for the 
opposlng side will extract the response tha! he or she is looking to get. If Counsel for the expert's client belleves 
thal a respanse given during crass-examlnation was unsalisfactOf"Y or perhaps left the wrong Impression, they will 
deal with the matter in re-examlnation. 

Recent legislatlon that resulled trom a report by Lord Woolf recommended Ihe appainlment of a single expert 
answerable la the court. It was telt Ihat thls would be an important step in reducing unnecessary expense and as 
the court appointed the expert, Il would ensure impartiality. Most of the people who practice as experts welcome 
the Woolf proposais and consider that the work of the expert will become even more important in years la come. 
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C~lteria For Su ccess Usi ng Court Appoin ted Expert 

Article written by Fred Frater ln which he dlscusses the clrcumstances wh/ch gave rise to a 
succftssful appolntment as a court appointed expert. 
Lord WooII he! cal led for inCfeased use of Court Appointed Experts - prelerably one 

Fairway's experience of attempting t o egree positiona with other experts' is not encouraglng and 
although some mlasure 01 agreement ha. usue lly bcen reached , complete agreement Is normally 
no t poss ible. Thal two experts could agree on ail delai ls in thrs case was Surprlslng end I hus 
worthy of consldoring what factors made il possible. 

Lord Woo.I in his report "Access 10 Justk;e" has made several proposais with regard to the appointmenl and 
role 01 expert wilnesses. Amongst these are the prOPQsals tha\: -

The calling 01 expert evidenœ shouid be under the complete control of the Court 
The Court would have the power to appoint the expert 
When PQssible, single experts should bc usad 
Opposing experts sllould co.operate and produee a single report indicating areas of disagreement 
The expert has overriding responslbility to the Court 
The expert addresses the Expert Repan to the Court 

Recent expelience by Falrway Consultency Services Indlcates that a veluable contribution to the resolution 01 a 
dispute Ihrough erbilrai ion can be made Ihrough e court appointed expert . 

ln en arbitretîon concerning an Owner end Contractor in dispute OV81 a petrochem;cal proj&ct. 1 was appointed 
as ona of the Court E~Plrts , 

for the purpose of making a report consisting of writlen answers 10 the Court's Quasticns and give varbal 
lestimony in examination on his report. 

This Court ha<! spent some l ima seeking candidates lor the appointment bul had been unable to find a 
candidate acceptable to both sides. 

Il is perhaps not surprising that, for disputes arising ln any speclalised field of lechnology or management, such 
difficulties might arise. Alter ail. a court cannot bEl expecled to bEl familiar with the many technobgies 0/ elilhe 
cases presented to il and be eble to judge which experts have the experier.ce relevant 10 the Issues in dlspo..ite. 

This particuler court solved the probiem by esklng the parties to nominate candidates themsetves Ilom whH:h e 
d10ice mighl be made. Undelstandably. this too founded es the parties could nolegree on a single ()(le. 

The final solutk)n WBS lor each party 10 select an expert end agr69 upon Ihe Iwo /lames 10 be put fOlWard to Ihe 
court lor appoinlmenl as "the joint e~perts". 

The Court made the appointments nol knowing or being COI1œrned es 10 whtch candidate was nomlna.ed by 
which party. 

During Ihis process of appolntment, which occurred after Ihe pleading hall been submitled. the parties were 
meliculous not to brief the potential experts on any aspects 0/ the case with the result that when we started 
woril we did sc with no view of either side's case or it's merils. As neither of us had C(lntributed any ol:he 
pleadings we were in e position that wu not pre-conditionad by any experience in the case to that point of l ime. 

ln a prellmlnary hearing, Ihe Court quickly made it clear to Ihe experts thal thay were appoinled by tha Court 
end thelr role was to answer the questionsthat the Court wouId provide for lhe benefit of the Tribunat . 

The Court aise made it etear that Ihe experts were expected 10 provide a single agreed report which was to be 
c:onfinad 10 Mswering the questions. 

The Court·s questions ccnsisted of \WO sets 01 some 25 questions which had been drBfted by the respective 
parties. Each party had Ihe right ID object to tha other's questions. 

Fol lowing appointment the e)(perts were provided with ail the pleadings end axhibits lhat had been e~chenged 
50 far. 

Generoos powers and access were given to Ihe experts ln tha! we were required 10 answer to questions on the 
basis of ail the documentahon in the possession of bolh parties who made available working areas adjacent to 
their filling s10rage and retrieval systems in their respective offices. Computer files conteining project data were 
also made a~all able and the panles co-operatad to ensure that the experts had Ihe rrosl complete and reliable 
data 

ln addition. the parties raspcnded to the e~perts neads for clarification of the questions by providing selected 
exlracts from their pleadlngs and their exhibits together with additional notes aslhe pertinence to their 
arguments . These documents were compiled by Ihe parties who made presentations to the experts in 
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ln this matter, as in the choice of documents we wished to examine, we were entirely self determining and the 
parties facilitated every request. As for the presentations, each party invited the other to witness the experts 
interviews of the project staff. 

Following our initial study of the questions and our interviews of the party's staff, we studied the project and, 
after analysis and discussion , answered the questions as fully as possible and with complete agreement. 

The following were the unusual features of this case which may have contributed to the success of the 
approach. 

1. The "expert" was appointed by the Court and acted for the Court but were, in fact, the respective 
nominees of the parties. 

2. The parties did not appoint their own experts in addition. 
3. The experts were highly experienced and successful practitioners in the management and 

administration of projects identical in nature to the project in dispute. 
4. The experts had not been engaged by either party for the purpose of advising during the preparation of 

the pleadings. 
5. Once appointed, the court required the experts to prepare estimates of their fees and expenses and the 

court assumed responsibil ity for ail payments to the experts. 
6. Other than for the purposes of analysing data, the experts never met, corresponded with or interviewed 

one party without the other expert being in aUendance and both Lawyers of both the parties in 
attendance. 

7. Both parties co-operated with the experts and with each other in providing ail the information the 
experts requested . 

8. An joint report answering only the party's questions was required and was agreed with no dissension. 

From the stand point of the Court, having a set of agreed answers to each party's questions was a clear 
advantage leaving no scope for argument on such issues. 

It may be noted that the parties reached a settlement before the hearing of verbal testimony was completed. 
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Avoiding financial disaster 

Projects which hit financial disaster are predictable. avoidable. and mainly caused by 
human errar, says Iain Wishart of trouble sl100ting company G T FaiTway. 
Most of the projects lhal Fairway is involved in today are tinancial disasters of one sort or another. Advisors 
are not normally involved until the disasler has happeoed, their jOb often being 10 help salvage somethÎng 
from Ihe wreck. 

Disastrous projects happen for many reasons. Many of them are avoidable. mosl are predictable and almost 
ail of them are caused by human error and lack. of foresighl 

One near flflancia! disaster OCOJrred on a multi bHlion dollar infrastrudure development, which was to be 
constructed in a number of sequential COI'I$truction projects. The tirst construction contrad to he let was a 
substantial dr'!dging contract.. Previous ta that, i soils investigation and lesting organisation had been 
oommiSSÎoned 10 undertake a sub surface SlXVey ta determine the availab~ity, type and quantity of suitable 
sand and other fill material which was required for later construction projects. 

Il was the dredging contractor's job to dredge suitable till matenaJ and to reclaim land. \vhich was an 
essential element for the remainder Of the projects. If this stage was late. the remainder of the project would 
be affected. 

The testing organisation carried out ils instructions properly and cndertook a series of trial examinations and 
boreholes. It subsequentty produced locations, pla1s and quantity estimates of the suitable fill materiaJ il had 
Iocaiecl. Part of the testing organisalion's report was included in the dredging oontradors contract. 

The contractor's priee and equipment selection was based on the 50ils report in the cootract. Aner contract 
award, il mobilised, carried out ils initial surveys and bagan work. AJmost immediately it experienced a vefY 
major problem. 

When the tasting organisation look ilS sea bed samples, they were aware of the presence of large boulders on 
the ses bed and in the upper sea bed layers. However, their task was to establish availability and suitabŒty of 
fil l malerial, notlo provide complete detaUs of sea Oed and sub surface conditions. As a result, their report 
mentioned the presence of boulders in an oblique 'Nay but even that information was not given ta the contrae!Of. 

As a result of the boulders on the sea bed il soon became apparenllhat the contradots dredgers were 
underpowerecl and could not achieve the production rates the company planned and needed to achieve to 
adhere to Ihe programme and to remain profitable. The initial protest ta the engineer was rejected out of hand. 
The contractor then faced the dilemma of either struggling on and being subiected to increased and prolonged 
operating costs and ~quidated damages for its inability to meet programme, or 10 bring in more powerful and 
more expansive dredger.>, thereby meeting the programme dates but at a substantial oosl The engineer's 
Immediate and thoughtless rejection of discussions didn't help. VIJhen Iain Wishart of Fairway Construction 
Consultants was brought in, the contrador was stil pondering ils options and struggling with ils existirg 
equipment. 

"When the problem was explained, 1 Checked the contrae! and the test and boreholes logs and advised the 
dredging contractor to take a substantial number cf samples ftom the as yel undisturbed sea bed areas," 
explains Wishan. 'This time, however, we didn't ignore the boulders: we brought them in and induded them in 
our sampling reports. We had invited the engineer's representative to attend the sampling and testing process, 
but hé dedined. 

'With our own samples, we re-presented the claim sho\o.ing eiearly the differences between the information 
provided ta the contractor in the contrad and the adual results taken by our sampling process. The contree! 
was expIi6t in that if lhere was an error in the information given by the owner, the contractor was entilled to the 
COS! and time CClnsequences resulting trom that error." 

ln this case, the end result was a happy one fa( the contracter. Wlthin a few weeks of the resubmitted daim. the 
engineerwas forced 10 acknowledge the errer, the CClntrad priee was re-negdiated, the contrae!or brought in 
larger equipmenl, the project was tinished on time and lhe contractor made a profit. The owner ended up wilh 
the first part of the project on lime, but al a cos! whic:h was 60% higher!han he had anticit)8ted. The entire 
situation was due to an error of miscommunicalior and a laek of thought when the contrad documents were 
drelted. 

As in the majority of cases, this incident was avoicable and foreseeable. Part of the problem facing contract 
drafters in a series of sequential contracts is that, IXlIeSS thOugh! is given early on to ensure that the contrads 
compliment one another and that investigation. desîgo and construction contracts ail property lit togelher. gaps 
can and do accur. The same situation has happened on other c:ontracts, whete bouklers were removed and 
discarded rather than transporting them to a laboratory to be rouded in the soils report. 

It i8 easy ta see how a simple errer could have resulted in a major conflict. Il ÎS 50 easy to see how the who/e 
problem could have been avoided with a lillle bit of thought. and foresight. UndOUbtedly the conlractor's original 
tender would have been higher lhan they were. but certainly nol the 60% extra that the owner ended up paylng. 




